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GAO w i l l  n o t  c o n s i d e r  a protest  where t h e  
i s s u e s  p r e s e n t e d  are b e f o r e  a c o u r t  o f  
c o m p e t e n t  j u r i s d i c t i o n ,  d e s p i t e  t h e  c o u r t ' s  
i n d i c a t i o n  t h a t  i t  is w i l l i n g  t o  c o n s i d e r  a n  
a d v i s o r y  GAO d e c i s i o n .  
i n d i c a t e d  t h a t  i t  i n t e n d s  to  r u l e  o n  t h e  
merits i n  a d v a n c e  of t h e  d a t e  when i t  c a n  be 
r e a s o n a b l y  e x p e c t e d  t h a t  GAO w i l l  be i n  a 
p o s i t i o n  to  i s s u e  a d e c i s i o n ,  g i v e n  t h e  
s t a t u t o r y  t i m e  period f o r  t h e  a g e n c y  t o  f i l e  
i t s  report  o n  t h e  p ro t e s t  a n d  f o r  t h e  
p a r t i e s  t o  comment o n  t h a t  report .  

The court  h a s  a lso 

P r i n c e  G e o r g e ' s  c o n t r a c t o r s ,  I n c .  protests  award to  
Chemung C o n t r a c t i n g  C o r p o r a t i o n  u n d e r  i n v i t a t i o n  f o r  b i d s  
N o .  DTFA-15-85-€3-10010, i s s u e d  by  t h e  Federal  A v i a t i o n  
A d m i n i s t r a t i o n  (FAA) f o r  t h e  r e h a b i l i t a t i o n  o f  ramp 
t a x i w a y s  a t  W a s h i n g t o n ,  D.C. N a t i o n a l  A i rpo r t .  P r i n c e  
G e o r g e ' s  c o n t e n d s  t h a t  award was i m p r o p e r  b e c a u s e  t h e  FAA 
had t h e  i n t e n t i o n ,  b e f o r e  a w a r d ,  o f  s i g n i f i c a n t l y  m o d i f y i n g  
t h e  c o n t r a c t ;  a c c o r d i n g  t o  t h e  protester ,  t h i s  o c c u r r e d  o n  
t h e  d a y  a f t e r  award, t h e r e b y  d e n y i n g  o ther  b i d d e r s  t h e  
o p p o r t u n i t y  t o  b i d  o n  t h e  bas i s  o f  t h e  c o n t r a c t  as awarded. 

W e  w i l l  n o t  c o n s i d e r  t h e  p ro tes t .  

P r i n c e  G e o r g e ' s  f i l e d  i t s  p r o t e s t  w i t h  o u r  O f f i c e  o n  
May 24 ,  1985.  P r i n c e  G e o r g e ' s  s u b s e q u e n t l y  f i l e d  s u i t  i n  
t h e  U . S .  Distr ic t  C o u r t  f o r  t h e  Dis t r ic t  of Co lumbia ,  
P r i n c e  G e o r g e ' s  C o n t r a c t o r s ,  I n c .  v .  Dona ld  D. Engen ,  
A d m i n i s t r a t o r ,  e t  a l .  ( C i v i l  A c t i o n  N o .  8 5 - 6 0 7 ) ,  s e e k i n g  
i n j u n c t i v e  r e l i e f .  As a par t  o f  t h a t  p r o c e e d i n g ,  P r i n c e  
G e o r g e ' s  o b t a i n e d  a n  order  o n  J u n e  1 3  r e q u e s t i n g  a n  
a d v i s o r y  o p i n i o n  f r o m  o u r  O f f i c e  p r i o r  to  t h e  da te  
s c h e d u l e d  f o r  t h e  h e a r i n g  o n  t h e  p r e l i m i n a r y  i n j u n c t i o n ,  
J u n e  2 6 ,  o r  a s  s o o n  t h e r e a f t e r  as possible.  
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By l e t t e r  d a t e d  J u n e  17 ,  w e  i n f o r m e d  t h e  court  t h a t  w e  
were n o t  i n  a p o s i t i o n  t o  p r o v i d e  a n  a d v i s o r y  o p i n i o n  u n t i l  
s u c h  time as t h e  a g e n c y  repor t  a n d  t h e  comments  of t h e  
p ro tes te r  a n d  i n t e r e s t e d  p a r t i e s  had b e e n  r e c e i v e d ,  
e n a b l i n g  u s  t o  r e v i e w  a complete f i l e  and  i s s u e  a 
d e c i s i o n .  W e  s u g g e s t e d  t h a t  i f  t h e  c o u r t  s t i l l  d e s i r e d  o u r  
a s s i s t a n c e ,  i t  s h o u l d  e s t a b l i s h  d e a d l i n e s  €or s u b m i s s i o n s  
by  t h e  v a r i o u s  p a r t i e s  t o  our p r o c e e d i n g  c o n s i s t e n t  w i t h  
t h e  c o u r t ' s  t i m e  r e q u i r e m e n t s .  

W e  a l so  a s k e d  t h e  FAA v o l u n t a r i l y  to  e x p e d i t e  t h e  
p r o c e s s i n g  of i ts  repor t  o n  t h e  p r o t e s t , a n d  w e  asked t h e  
o ther  pa r t i e s  t o  t h e  p r o t e s t  t o  agree t o  a b b r e v i a t e d  times 
f o r  p r e p a r i n g  comment s . l /  
agreed t o  e x p e d i t e d .  p r o c e s s i n g  o f  t h e  b i d  p r o t e s t .  

O n l y  t h e  protester v o l u n t a r i l y  

T h e  c o u r t ,  by  l e t t e r  o f  J u n e  18 ,  a d v i s e d  t h a t ,  
r e g r e t f u l l y ,  i t  m u s t  proceed w i t h o u t  b e n e f i t  of o u r  
a d v i s o r y  o p i n i o n  u n l e s s  i t  is f o r t u i t o u s l y  i s s u e d  e a r l i e r  
t h a n  e x p e c t e d .  T h e  c o u r t  f u r t h e r  a d v i s e d  t h a t  i t  i n t e n d e d  
t o  r u l e  o n  P r i n c e  George's m o t i o n  f o r  a p r e l i m i n a r y  
i n j u n c t i o n  b y  m i d - J u l y ,  a n d  perhaps ea r l i e r .  

The  h e a r i n g  w a s  h e l d  o n  J u n e  26 as s c h e d u l e d  w i t h  a 
r e p r e s e n t a t i v e  of our O f f i c e  i n  a t t e n d a n c e .  Our  O f f i c e ' s  
r o l e  i n  t h e  c o u r t ' s  p r o c e e d i n g  was n o t  d i s c u s s e d  a t  t h e  
h e a r i n g ,  a n d  t h e  p o s s i b i l i t y  o f  e x p e d i t i n g  t h e  p r o c e e d i n g s  
b e f o r e  o u r  O f f i c e ,  b y  m a n d a t i n g  a b b r e v i a t e d  f i l i n g  
s c h e d u l e s ,  was n o t  c o n s i d e r e d  by  t h e  c o u r t .  R a t h e r ,  t h e  
h e a r i n g ,  w h i c h  took more t h a n  5 h o u r s ,  d e a l t  w i t h  t h e  
p r o p r i e t y  o f  t h e  c o n t r a c t  award  a n d  t h e  o ther  mat ters  a t  
i s s u e .  A t  t h e  close o f  t h e  h e a r i n g ,  t h e  court  r e i t e r a t e d  
i t s  i n t e n t  t o  r u l e  o n  P r i n c e  'George's m o t i o n  by  m i d - J u l y  
and  perhaps e a r l i e r .  

As n o t e d  a b o v e ,  P r i n c e  G e o r g e ' s  p ro tes t  was f i l e d  here 
o n  May 2 4 .  I n  accord w i t h  t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  
A c t  o f  1 9 8 4 ,  31  U.S.C.A.  S 3 5 5 3  (West Supp.  1 9 8 5 ) ,  w e  h a v e  
requested a repor t  from FAA t h a t  is d u e  o n  J u l y  2 ,  2 5  
w o r k i n g  days f r o m  t h e  a g e n c y ' s  receipt  of n o t i c e  o f  t h e  
p ro t e s t .  A f t e r  t h a t ,  u n d e r  o u r  B i d  P r o t e s t  R e g u l a t i o n s ,  
t h e  protester  a n d  i n t e r e s t e d  p a r t i e s  h a v e  7 a d d i t i o n a l  
w o r k i n g  d a y s  to  comment upon t h e  FAA report ,  t h a t  is, u n t i l  
t h e  c lose of b u s i n e s s ,  J u l y  12 .  See 4 C.F.R.  S 21.3.  

- '/ 
p r o c e s s i n g  w i t h i n  3 days of f i l i n g  i ts pro tes t ,  i t s  r e q u e s t  
is n o t  f o r  c o n s i d e r a t i o n  u n d e r  t h e  e x p r e s s  o p t i o n  
p r o v i s i o n s  of o u r  B i d  P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. 21 .8  
( 1 9 8 5 ) .  

Because P r i n c e  George's d i d  n o t  r e q u e s t  e x p e d i t e d  
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C o n s e q u e n t l y ,  i t  appears t h a t  t h e  court  w i l l ,  i n  a l l  
l i k l i h o o d ,  r u l e  o n  t h e  merits o f  t h e  d i s p u t e  b e f o r e  t h e  
i s s u a n c e  of a d e c i s i o n  by  o u r  O f f i c e  u n d e r  e v e n  t h e  most 
o p t i m i s t i c  a s s u m p t i o n s .  

Our  B i d  P r o t e s t  R e g u l a t i o n s  r e q u i r e  t h e  d i s m i s s a l  o f  
a n y  p r o t e s t  where  t h e  matter i n v o l v e d  is t h e  subject o f  
l i t i g a t i o n  before a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  ( u n l e s s  
t h e  c o u r t  r e q u e s t s  a d e c i s i o n  by  t h e  G e n e r a l  A c c o u n t i n g  
O f f i c e )  or w h e r e  t h e  matter i n v o l v e d  h a s  b e e n  decided by  
t h e  c o u r t ,  4 C.F.R. S 21 .9 ,  a n d  i t  is t h e  p o l i c y  o f  o u r  
O f f i c e  n o t  t o  d e c i d e  t h e  p ro tes t s  t h a t  come w i t h i n  t h e s e  
g u i d e l i n e s .  P i t n e y  Bowes, I n c . ,  B-218241, J u n e  18,  1 9 8 5 ,  
85-1 CPD 11 . Despite t h e  c o u r t ' s  s t a t ed  w i l l i n g n e s s  to  
c o n s i d e r  a d e c i s i o n  o f  t h i s  O f f i c e  s h o u l d  o n e  f o r t u i t o u s l y  
be i s s u e d  e a r l i e r  t h a n  e x p e c t e d ,  there  e x i s t s  n o  r e a s o n a b l e  
e x p e c t a t i o n  t h a t  a d e c i s i o n  c a n  be i s s u e d  i n  t i m e  t o  assist 
t h e  cour t ,  g i v e n  t h e  c o u r t ' s  s t a t e d  i n t e n t  to  r u l e  o n  
P r i n c e  George's m o t i o n  b y  m i d - J u l y  or e a r l i e r .  R a t h e r ,  
there  is e v e r y  r e a s o n  t o  b e l i e v e  t h a t  o u r  O f f i c e ' s  d e c i s i o n  
would o n l y  be i s s u e d  a f t e r  t h e  c o u r t  h a s  decided t h e  matter 
o n  t h e  merits when, u n d e r  t h e  d o c t r i n e  o f  - res j u d i c a t a ,  t h e  . 
c o u r t ' s  r e s o l u t i o n  o f  t h e  issues w i l l  b i n d  t h i s  O f f i c e .  W e  
t h e r e f o r e  see n o  p u r p o s e  f o r  f u r t h e r  c o n s i d e r i n g  t h e  
p ro tes t .  

P r o t e s t  d i s m i s s e d .  

3 Robert M. S t r o n g  
D e p u t y  Associate 

G e n e r a l  C o u n s e l  

- 3 -  




